During the 1990s, international financial institutions such as the World Bank and the International Monetary Fund (IMF) promoted the so-called 'Washington Consensus'. One of the premises of the consensus was that developing countries needed to embrace a market economy and build a legal system supportive of the rule of law in order to promote progress and defeat poverty. The onset of financial crises across South America and the inability of governments to deal with problems derived from this financial meltdown provided the proitious conditions for the IMF to implement its agenda of promoting a market economy and the rule of law in this region. Disbursements of IMF financial asistance were conditioned on thefulfilment of a set of requirements by the assisted country. Conditions were listed in the letter of intent addressed to the Fund by the government of the distressed country and linked to an instrument known as 'stand-by arrangement' (SBA). The IMF Guidelines on Conditionality state the SBAs were not international agreements. Based on this assumption, SBAs were often agreed by government without complying with the requirements stipulated by domestic law. The implementation of SBAs caused tension in countries where legal systems required congressional authorisation for the adoption of the type of commitments included in a standard SBA. Reviewing a SBA agreed by the IMF and the administration of President Rafael Caldera in 1996 under the socalled ' Agenda Venezuela' program, this paper explores the legal nature of SBAs as a form of international law, and the interaction between these arrangements and domestic law. The main argument develops in this paper is that SBAs are international agreements that govern rights and obligations between the IMF and its state members and therefore, governments must comply with the requirements prescribed by the domestic legal system in order to enter into this type of contracts.
under the so-called 'Agenda Venezuela' program, this paper explores the legal nature of SBAs as a form of international law, and the interaction between these arrangements and domestic law. The main argument develops in this paper is that SBAs are international agreements that govern rights and obligations between the IMF and its state members and therefore, governments must comply with the requirements prescribed by the domestic legal system in order to enter into this type of contracts. exchange for the currency of the member desiring to make the purchase.
The first aspect that is worthy of notice is that the financial assistance provided by the IMF to its state members is not in the form of an ordinary loan. In the context of the IMF's financial assistance, a member in need agrees with the IMF to purchase special drawing rights (SDRs) or any other usable currency held by the institution in exchange for its own currency with the obligation to repurchase its official money later. 3 Acquiring SDRs or usable currencies, a country is able to resolve its balance of payments problems. This is contrary to the case of multilateral developing institutions such as the World Bank that agree to provide loans to their state members to undertake particular projects. The second issue that is important to underline from Article V is that a state member in need initiates any process that leads to IMF financial assistance. In this case, the government has to explain why it asks to enter into a transaction with the IMF. After that, the IMF reviews the member proposal and determines whether the assistance is required to address balance of payments problems in a manner consistent with the Articles of Agreement.
Article XXX (b) of the Articles of Agreement defines a SBA as 'a decision of the Fund by which a member is assured that it will be able to make purchases from the General Resources Account in accordance with the terms of the decision during a specified period and up to a specified amount.'
Apart from these two general references to SBAs, the Articles of Agreement do not clearly explain what legal form IMF financial assistance should take or what type of instrument should be signed between the IMF and its members to set the terms and conditions that govern a 3 SDR means Special Drawing Right, a reserve asset created by the IMF in 1979. 'A freely usable currency means a member's currency that the Fund determines (i) is, in fact, widely used to make payments for international transactions, and (ii) is widely traded in the principal exchange markets.' (Article XXX (f)). specific transaction; however, the Articles of Agreement state that the IMF shall adopt policies on SBAs which guarantee resources from the Institution are used in a manner consistent with the provisions of this Agreement (Article V (3) (c)). Based on this article, the IMF Executive
Board has further developed the necessary policies for the implementation of SBAs and it has institutionalised the use of the term "arrangement" to refer to the IMF's decision to provide financial assistance to a state member. Decades ago, Joseph Gold, a former IMF general counsel, described SBAs as "a novel form of international understanding". 4 By that time, Gold asserted that these arrangements could not be classified as a loan and claimed that they were closer to an exchange transaction in which the organisation exchanges SDRs or hard currencies for a less strong one.
The first SBAs were written in terms that resembled a formal contract. 5 In those documents, it was common to find words such as 'rights' and 'obligations', and in general they were written in the classic style of contracts. In the 1950s, there was not any major problem which would have caused a need to address the issue of the legal nature of IMF arrangements. During the initial period, the IMF commonly included macro-economic performance clauses in SBAs. These provisions were often thought necessary for the success of the member's economic program and were considered objective and easily verifiable, without requiring any subjective judgement of the Fund. 6 Those conditions focused principally on requirements related to macro-economic variables closely associated with IMF core areas of responsibility and they were achievable in a short period of time. This was in agreement with the fact that SBAs were a tool to manage financial crises in the short term.
At the beginning of the 1960s, the IMF worked chiefly with quantitative conditions and the inclusion of structural conditionality in IMF programs was rare. A Fund arrangement is a decision of the Executive Board by which a member is assured that it will be able to make purchases or receive disbursements from the Fund in accordance with the terms of the decision during a specified period and up to a specified amount. Fund arrangements are not international agreements and therefore language having a contractual connotation will be avoided in arrangements and in program documents. Appropriate consultation clauses will be incorporated in all arrangements. The IMF thus provides its financial assistance using 'arrangements', which the institution claims are not legal contracts; however the character of the matters governed by a standard IMF arrangement and the mechanisms used by the institution to implement these instruments belie this statement. As Joyner claims 'an international document does not have to be called a treaty to be a binding agreement under international law … different names for international agreements are of little consequences.' 13 To resolve this apparent contradiction, it is essential to determine whether or not the SBAs are legal contracts.
The scrutiny of the legal or non-legal nature of SBAs is important in two levels. First, the nature of SBAs may affect the authorisation level required by a government to enter into an IMF arrangement. It would not be expected that a non-legal document follow a very complex approval process because it does not contain legal obligations which would affect a country. In contrast, a legal contract seems to be more formal and derives legal consequences for the parties, hence it should involve a more complex approval procedure. In turn, the authorisation requirements may affect the suitability of the IMF arrangement as a crisis management tool.
This point has been recognised by Leckow who has affirmed that the non-contractual approach to SBAs facilitates that a country requests a SBA without having to satisfy its domestic legal requirements for the conclusion of an international agreement.
14 Second, the matters that would be embodied in a non-legal agreement should be different from the subjects included in a legal one. If it is not, then to establish differences between non-legal and legal agreements would be irrelevant. At the same time, the depth of reforms should affect how extensively they are discussed among different national authorities and therefore, it would be expected that a legal contract that requires a country to adopt extensive and numerous reforms should produce more discussions and involve the executive and the legislative branches. A non-legal document with no major obligations to reform may only produce negotiations limited to a few national governmental officials. These two reasons compel us to scrutinise the legal nature of the IMF arrangement to determine whether they are really non-legal documents. In order to do this, it is useful to begin by defining the term 'arrangement'. The Black's Law Dictionary, for instance, defines arrangement as 'A plan of a debtor for the settlement, satisfaction, or extension of the time payment of his debt'. 15 The legal term means an agreement between a debtor and a creditor containing contractual obligations between both parties in order to repay a pre-existing obligation. In day-to-day banking transactions, an arrangement of this type, governing rights and obligations of lenders and borrowers, would definitely have a legal character and it would be legally binding. It could be argued that this definition is not completely applicable to SBAs because the IMF's operations are not, strictly speaking, banking transactions. However, the IMF, as a financial institution, conducts its operations in the global financial arena where it is highly influenced by other financial players. This influence can be clearly seen in the vocabulary used in its documents where IMF technical terms are often linked to commercial banking language.
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The legal definition quoted above was written for a domestic context, however, and for it to be applicable to the functions of the IMF, it may be necessary to study the concept of arrangement from a more international perspective, using the notion of international agreements involving sovereign states. Christopher Joyner provides an understanding of this concept and states
International treaties and conventions are contract-like agreements between two or more states, usually negotiated for the purpose of creating, modifying, or extinguishing mutual rights and reciprocal obligations. An international agreement establishes a formal relationship between states or international organizations that is intended to be legally binding and governed by international legal rules.
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The existence and enforceability of international agreements has been recognised by law;
however, experts concur that not all international understandings are legal and they agree that international understandings could only achieve a legal status if they meet certain criteria. 18 In an international context, the execution of a legal contract means that failure to comply with its terms can make liable the non-compliant party. At the same time, the other party can legitimately enforce the contract and invoke the remedies accepted by international law. A nonlegal contract, on the other hand, contains a moral commitment, the breaching of which would 'Precision' means that a rule must clearly specify the type of action that is expected from a state. Precision is not present if the obligation is designed in general terms and makes it difficult for a country to identify the action expected by the other party. In addition, 'For a set of rules, precision implies not just that each rule in the set is unambiguous, but that the rules are related to one another in a non-contradictory way, creating a framework within which case-by-case interpretation can be coherently carried out'. Raustiala argues that although it could, theoretically, be difficult to differentiate these categories, in practice, governments generally know very well the distinctions between them and they rarely confuse the two. Raustiala claims that when a government wants to agree to a pledge without assuming a legal compromise, it expressly declares this.
Another characteristic of legal contracts, according to Raustiala, is that they often have implications for domestic law and therefore, their ratification will require legislative approval. 27 A parliamentary authorisation involves discussions and more time, which are reasons why a government could decide to issue a pledge if it wants to assume a commitment in a more timely fashion. In addition, a pledge may not require disclosing information to the public.
The second element incorporated into Raustiala's framework is 'substance', which is defined in terms of 'the depth or shallowness of the commitments. Ibid.
does, then the scheme is expressed in very general terms, without sanctions. Raustiala claims that pledges often lack a determined structure which includes clear reviews and sanctions. 31 Through an examination of the above-mentioned frameworks, it is clear that there are international agreements that can be regarded as legal contracts and not mere moral commitments. Legal international contracts are legally binding agreements that govern rights and obligations among states, or between states and international institutions. These documents are governed by international law and, therefore they are enforceable through the application of a specific set of norms. From the above, three elements of international legal contracts can be identified: (i) international parties; (ii) a legal component that refers to the regulation of rights and obligations; and (iii) an institutional enforcement system formed by international norms administered by designated bodies.
SBAs can be examined according to this three-component approach. It is necessary to note that this study is focussed on the SBAs. Obligations directly derived from the Articles of the Agreement, which some authors consider are enforced in a more flexible way, are beyond the scope of this study. 32 It is also to be noted that this section limits itself to a discussion of SBAs agreed under the IMF's general resources account, excluding other facilities such as the Poverty Reduction Growth Facility, which is regulated by a different set of norms because it operates through a trust administered by the Fund.
a. International Parties
First of all, it can be seen that SBAs involve two international actors: sovereign states and the IMF. In regard to states, there is no doubt that they can be the subject of rights and obligations in international relations. When a nation signs a treaty, for example, it is assuming rights and obligations that are enforceable according to international law.
Conversely, the IMF is an international organisation formed by several sovereign states and governed by the Articles of Agreement. Conforming to this treaty, the institution is a legal separate entity capable of contracting and assuming legal rights and obligations (Article IX).
31
Ibid 607. However, there are few cases in which it is possible to find a pledge that contains a strong structure. Raustiala mentions the Recommendations on Money Laundering of the OECD's Financial Action Task Force (FATF) that includes a review system according to which a state legislation is evaluated by other members. Compliance with recommendations is enforced under the grounds of reputation concerns and the threat of expulsion. 32 See, eg, Raustiala, above n 25; Abbot et al. above n 18.
b. Rights and Obligations
The second element that needs to be present in order for a legal agreement to exist is a set of rights and obligations for the international parties involved. As Joyner states, international agreements create, modify or extinguish rights and obligations between the contractual parties. Agreement, the treaty approved for all the IMF's members and ratified by their legislative bodies, do not expressly exclude the legal nature of arrangements.
As mentioned above, according to Raustiala, international actors know very well the limits between moral commitments and legal obligations and this is the reason why they tend to publicly ratify this character when they undertake a pledge. Reviewing both State Member Documents as well as IMF press releases, it is not possible to find a single declaration confirming the non-legal character of SBAs. 36 This state of affairs tends to confirm that the SBAs are legal, rather than non-legal in nature. Indeed, the IMF's use of such terms as 'credit'
or 'agreement', words which tend to be associated with legal contracts, in addition to their setting out of the agreed conditions upon which the Executive Board decision was based, all tend to support the legal character of arrangements.
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Because the State Member Documents and the IMF decision attach conditions, terms and schedules to financial assistance, it cannot be argued at the same time that the IMF sees its SBAs as non-legal. That would mean that the terms of assistance are not really binding and that a country can decide whether or not it is bound by such terms. This constitutes a real contradiction between the formal declaration of the Guidelines, indicating that SBAs are not legal contracts, and the actual content, which includes specific obligations and clear instructions of how they must be carried out. In fact, arrangement obligations cannot be considered good will commitments because they compel governments to implement policies and take actions to fulfil IMF conditions. The conditions are written in a precise form, specifying what they mean and when they must be achieved. Likewise, countries are obliged to pay administrative charges, and the arrangements include other terms and conditions which are all well defined.
These are all characteristics of legal, as opposed to non-legal agreements.
In addition, IMF conditionality often implies profound changes. The magnitude of changes can be measured by the number of laws which the average IMF package requires a country to enact. 38 As the IMF-sponsored reforms usually contain implications for the entire legal system 36 The IMF generally informs the reaching of an arrangement through a press release. 37 
c. Institutional Enforcement System
The last component of a legal international contract is Raustiala's 'structure' or Abbot's 'delegation', upon which is based the enforceability of international legal contracts. As State members accept these enforcement norms when they ratify the Articles of Agreement and when they enter into an arrangement with the IMF. These features of the IMF scheme constitute a strong enforcement structure.
The IMF regulations provide a number of different tools to enforce arrangements. The primary safeguards are surveillance and conditionality because the IMF argues that such preventive measures are the first line of defence against overdue financial obligations. 41 There is a second line of defence, however, which guarantees enforcement of the financial obligations contained in IMF arrangements and these are even stronger than the preventive actions. In the event of members with long outstanding arrears obligations, instead of invoking the suspension of rights or compulsory withdrawal, the IMF has first followed a process of negotiation. In some circumstance, discussions have finished with an agreement acceptable to both parties (for example, Sudan and Liberia). Other non-performing countries have not been able to achieve satisfactory results (for example, Zimbabwe). As a result, the IMF implemented the suspension of votes and initiated compulsory withdrawal procedures. Despite the limited application of IMF sanctions, such remedies do exist and make obligations derived from SBAs enforceable. As Raustiala claims, the notion of structure must not be confused with the enforcement effectiveness of an international agreement.
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In addition to these legal remedies against a non-compliant state, there are other consequences derived from the failure to fulfil financial obligations. For example, the IMF can include special charges and additional interest on overdue obligations to compensate for the lack of due payment. 48 Moreover, in order to maintain the value of its currency holdings, the IMF may adjust the value of a member's currency and compel a state to pay back additional usable currencies or SDRs to cover any depreciation of value. 
51
Prior actions are measures that a country is expected to adopt before the approval of an IMF arrangement or completion of a review. payment to the IMF as an event of default. 52 The breach of IMF arrangements brings financial consequences because other fund providers would refuse to facilitate fresh resources to a nonperforming country, and even if the country were able to find another source of financing, it would be more expensive because of higher interest rates. Finally, the public becoming aware of a country's default would expose a country to the censure of the international community.
In summary, the existence of two international parties, legal obligations and an institutional enforcement system in the context of SBAs, allow us to conclude that these instruments can be considered legal contracts. Such arrangements are agreed between state members and the IMF; they govern rights and obligations between them and they are regulated and enforced by a clear set of international norms administered by the IMF. Obligations embodied in the State Member Documents and the IMF decisions are far from being a mere moral or political undertaking. Breaches of these obligations trigger specific legal sanctions, from the payment of penalties to the compulsory withdrawal from the institution in the most serious infractions.
III. Venezuelan Experience: Agenda Venezuela
Since the 1920s, oil has played a decisive factor in the policy-making process in Venezuela. Oil the conclusion of an international agreement, it is doubtful whether this approach is effective to achieve this goal, especially the requirement related to congressional approval. This is particularly valid in countries where in order to determine whether or not an international undertaking requires congressional approval, the legal system contains norms that not only consider the name used to identify the document but also substantial criteria that focus on the type of obligations assumed by the government. This seems to be the case of Venezuela.
According to Article 128 of the 1961 Constitution, 56 treaties and international agreements had to be approved by a special law enacted by the Congress unless they referred to pre-existing obligations; or they were associated with ordinary actions common in international relations; or they were signed by the president exercising powers that were granted by the Constitution. In addition to the existence of Article 128, there was another provision in the 1961 Constitution that required congressional authorisation for the subscription of contract that affected the national public interest and were entered by the government with a foreign state or entity (Article 126).
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The The use of a qualitative approach has been used by the Venezuelan Supreme Court that interpreting similar provisions in the 1999 Constitution, has stated that in order to qualify an agreement as a national public interest contract, it is necessary to fulfil the following conditions:
(i) the contract has been executed by the Republic; (ii) the object of the contract is essential to achieve the goals of the federal government and satisfy the interest of the national community;
and (iii) the contract contains a debt to be paid by the government over a period of several fiscal years. 64 The Supreme Court has also indicated that the government did not need congressional approval when it carries out financial transactions associated with offers of government securities (i.e. treasury notes). 65 The Court, however, has considered that it is different in the case of loan contracts in which the country assumes a debt with a foreign entity. In this case, the National Assembly must exercise its control powers and authorise the government to enter into this type of contracts.
In the first part of this paper, it was argued that a SBA was a legal international agreement.
Based on this conclusion, it could be said that the Venezuelan government must have obtained the approval of the Congress to agree on the SBA associated with Agenda Venezuela unless the contract with the IMF could have been classified within one of the exemptions provided by
Article 128 which was not the case.
If Caldera administration assumed that the SBA associated with Agenda Venezuela was not an international agreement as stated by the IMF, it should have considered that it was a contract that affected the national public interest as defined by Article 126 of the 1961 Constitution. This paper arrives to this conclusion considering the country entered into a SBA with the IMF to deal with a crisis that was beyond the normal conduct of governmental affairs and obtain financial resources to address balance of payments problems. Indeed, the Venezuelan government requested the IMF's financial assistance not to deal with a normal situation but with a banking crisis which had negative social, economic and financial consequences. The crisis was so complex that Caldera's administration issued Decree 208 on 27 June 1994, suspending several constitutional rights and declaring a "financial emergency' in July 1995 based on the Regulation of the Financial Emergency Act. 67 Thus, it was not doubt for the government that the situation was far from the normal conduct of government affairs.
The SBA was also of great importance considering that the government was obligated to implement several legal reforms within specific deadlines. Various of these reforms required for the Congress to pass various laws (for example, the Labour Act, the Tax Code and the ValueAdded Tax Act), agreed between the Venezuelan government and the IMF. The terms of the reforms required by the Fund were specific. To illustrate, the Congress had to increase the VAT from 12.5% to 16.5% and amend the Labour Act to suppress the retroactivity of severance payments associated with the termination of an employment contract and limit this type of payment 'to reasonable levels'.
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Although the IMF conditions required congressional action, this body was not directly engaged in the negotiations and congressmen only had limited access to the terms negotiated because it was forced to pass the above-mentioned legal reforms. The pressure imposed by the executive on the Congress emerged in March 1996 before the government achieved a final agreement 67 Decree 241 was later revoked by Congressional Agreement on the same day restating all the suspended rights but the economic rights. Later the same day, Caldera issued Decree 285 convalidating Decree 241. 68 IMF, above n 54, 14.
s with the IMF. That month, the legislative body refused to pass the required changes, forcing the government to defer the completion of the agreement with the IMF for a month. 69 Finally, the SBA included several financial obligations that had to be complied by the government associated with repayment of the money withdrew from the IMF and the payment of interests and administrative fees that would be made in different fiscal years. As it was explained earlier, default on financial obligations to the IMF could legally trigger claims from the IMF and could risk other loans and bonds issued by the country.
All these factors suggest that the SBA was not only an international contract but also a contract that affected the national public interest; and therefore, it must have been approved by the Congress.
IV. Conclusion
The existence of two international parties, legal rights and obligations, and an institutional enforcement system in the context of SBAs, allow us to conclude that these instruments can be considered international contracts and a source of international law. Arguing that SBAs are not legal contracts, the IMF paves the way for governments to escape from constitutional systems of checks and balances, allowing governments to deal with SBAs as an ordinary administrative matter. Such a solution could have worked during the 1950s and 1960s when SBAs were limited to compliance with a few macro-economic performance clauses and were used as an emergency tool to manage financial crises in the short run. This situation changed in the 1990s when more and more structural conditions were attached to SBAs. Some of these conditions required legislative actions and deep reforms, transforming SBAs in a mechanism to achieve structural reforms that could be hardly implemented in a short time period.
The IMF's categorisation of arrangements as non-legal instruments together with the existence of conflicting constitutional provisions create a legal grey zone in the implementation of IMF programs, a situation which is in conflict with the clarity and certainty required by the principles of the rule of law promoted by the Institution. This also ignores global demands for more transparency in IMF's transactions.
